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All the best,
Ann

Ann R. Danforth

Town Attorney, Town of leuron
adanforth(@ci.tiburon.ca.us
(415)435-7370

From: Brian Lantier [mailto:lantierbfi@sbeglobal.net]

Sent: Wed 6/1/2011 9:20 AM

To: Peggy Curran '

Cc: 'Barbara Wilson'; 'Carolyn Friedman'; 'Janice Anderson-Gram'; 'Alan Lefkof'; 'Lynn Fox'; 'L]bby Weisheit'; 'Bill

Coomber'; Scott Anderson; Dan Watrous; Councilmember Richard Collins; Vice Mayor, Jim Fraser; Councﬂmembe] Emmett
'Donnell askalicenow@usa.net, Ann Danforth; Mayor, Jeff Slavitz

Subject: RE: 145 Sugar Loaf Fire Dept. Antenna CUP

Dear Peggy,

1. If Motorola could find the legal answer, include it in MERA’s EIR where it specifically identifies 99 Mt.
" Tiburon’s tank site as a “pre-existing antenna site” under the Act, why can’t you find in the Act or

through MERA or through Motor: ola what Motorola found years ago? You’ll recall that in the MERA
EIR ]45 Sugar Loaf was not identified as a pre-existing antenna site regardless of the seven whip
antennae affixed to the old redwood tank! BTW, Alan Lefkof sold his company to Motorola a few years
ago and continues to run it as a Motorola Group Vice President. If you want him to find Motorola’s
1ntelhcence on this matter, please call him and make the request? Who is representing Tiburon on the
MERA JPA Board? Why not ask he or she to get the answer for you from MERA and Motorola? Why is
this so hard for you?

In your first paragraph you speak about Section 224 of fhe Act requiring utilities to grant co-locatoxs access...?
TFD’s not being a utility under the Act is irrelevant, but you failed to state whether or not MMWD is a utility
under the Act’s defined terms? If MMWD is a utility under the Act, is it required to grant access to co-locators’
poles, duct’s, conduits or rights of way at 145 Sugar Loaf which isn’t a pxe—existinv’site (if it were, why didn’t
you, your outside Walnut Creek counsel, and MERA’s lawyer’s raise this winning argument in your litigation:

“with us? That’s what our attorney Len Rifkind found during our litigation. In other words, Motorola and MERA
had the force of Federal law granting it access to 99 Mt. T1bu1 on but not to 145 Sugar Loaf!

WIKIPEDIA Telecommunications Act of 1996 excerpt:
Title VII, "Miscellaneous Provisions"
Sec. 701. Prevention of unfair billing practices for information or services provided over toll-free telephone calls.
Sec. 702. Privacy of customer information.
Sec. 703. Pole attachments..
Sec. 704. Facilities siting: radio ﬁequencv emission standards.
Sec. 705. Mobile services direct access to long distance carriers.
Sec. 706. Advanced telecommunications incentives.
Sec. 707. Telecommunications Development Fund.
Sec. 708. National Education Technology Funding Corporation.
Sec. 709. Report on the use of advanced telecommunications services for medical purposes.
Sec. 710. Authorization of appropriations 2

The Act makes a significant distinction between providers of telecommunications services and
information services. The term 'telecommunications service' means the offering of telecommunications
for a fee directly to the public. or to such classes of users as to be effectively available directly to the
public. regardless of the facilities used.' On the other hand. the term “information service' means the
offering of a capability for generating. acquiring. storing. transforming. processing. retrieving. utilizing
or making available information via telecommunications. and includes electronic publishing. but does
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not include any use of anv such capability for the management. control. or operation ofa
telecommunications system or the management of a telecommunications service. The distinction comes
into play when a carrier provides information services. A carrier providing information services is not a
‘telecommunications carrier’ under the act. For example. a carrier is not a ‘telecommunications carrier’
when it is selling broadband Internet access. This distinction becomes particularly important because the -
act enforces specific regulations against ‘telecommunications carriers’ but not against carriers providin
information services. With the convergence of telephone. cable. and internet providers. this distinction
has created much controversy. ‘ _

The Act both deregulated and created new regulations. Congress forced local telephone companies to
share their lines with competitors at regulated rates if "the failure to provide access to such network
elements would impair the ability of the telecommunications carrier seeking access to provide the
services that it seeks to offer." (Section 251(3)(2)(B)) Most media ownership regulations were eased,
and the cap on radio station ownership was eliminated. '

The U.S. Congress is currently considering legislation that would overhaul the Telecommunications Act
of 1996 [2111221[231 , .

[edit] Claims made in opposition to the act |
Robert Crandall has argued that the forced-access provisions of the 1996 Act have had little economic
value, and the primary, sustainable competitive forces in phone and related, non-'radio’, '
telecommunications are the wireline telephone companies, the cable companies, and the wireless
_ companies. ‘

[edit] Definitions

The Act employs the following terms of art:

[edit] Information service , , ‘

"The offering of a capability for generating, acquiring, storing, transforming, processing, retrieving,
utilizing, or making available information via telecommunications.” (Title I, Section 3(20) of the 1934
Act)

[edit] See also

o Communications Act of 1934
o Orwell Rolls in His Grave

e COPE Act 0of2006

o Forced-access regulation

2. Port Wentworth, Georgia, Code of Ordinances >> - >> Chapter ‘5 - BUILDINGS AND BUILDING
REGULATIONS >> ARTICLE XIIL - STANDARDS FOR WIRELESS TELECOMMUNICATIONS
ANTENNAS AND TOWERS >> C :

3. ARTICLE X111 - STANDARDS FOR WIRELESS TELECOMMUNICATIONS ANTENNAS AND TOWERS

Sec. 5-235. - Definitions.

5.  Sec. 5-234.- Purposes.

6

7. Sec.3-236. - Zonine districts
8

Sec. 5-237. - General requirements,

9. Sec.5-23%. - Development standards,

10. Sec. 5-239_- Shared useicollocation

11. Sec. 5-240_- Application procedures.

12. Sec. 3-241. - Removal of anfennas and towers.
13. Sec. 5-242 - Appealivariances.
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16.

17.
18.

19.
20.

21.
22
23.

24,
25.
26.

27.

28.
29.
30.
31

33.

34,

35.

36.

37.

39.
40.

41.
42.

43.

44.

46.

47.

15. Sec. 5-234. - Purposes.
The purposes of this article shall be:

(1)

To provide for the appropriate location and development of telecommunications facilities in such locations that promote the
public safety and general welfare; ' :

2) : '

To minimize, through proper siting, screening and design, the potential for visual blight and incompatibility and the
proliferation of towers and antennas;

©)

To promote telecommunications facility safety through proper engineering and siting;

(4)

To promote and maximize the shared-use/collocation of new and existing towers;

®) :

To encourage the use of existing structures for, antenna locations as an alternative to the development of increased single use
towers;

(6) . T,

To accommodate the increased demand for telecommunications facility development; and

(N ' _ .

To encourage the location of telecommunications facility construction in nonresidentially developed and zoned areas.

(Ord. No. 97-8, § 1, 4-10-97)

" 32. Sec. 5-235. - Definitions.

For the purposes of this article, the following terms shall have the meanings as given in this section:

Alternative tower structures: Man-made structures such as clock towers, bell towers, church steeples, water towers, light poles,
warehouses, factories, commercial buildings, multifamily building fifty (50) feet or more in height and publicly used structures
such as police and fire stations, libraries, community centers, civic centers, courthouses, utility structures, water towers,
elevated roadways, bridges, flag poles, s¢hools, hospitals, clocks, bell towers, light poles, churches and other structures that can
be used for the mounting of antennas or serving the function of a telecommunications tower. :

Antenna: Any exterior apparatus designed for telecommunications through the sending and/or receiving of electromagnetic
waves. : '

FAA: The Federal Aviation Aldministrati on.

FCC: The Federal Communications Commission. -

. Guy rower: A telecommunications tower that is supported, in whole, or in part, by guy wires and ground anchors.

Height: The vertical distance of any tower as measured from the bottom of the base of the tower ground leve] to the highest
point of such tower excluding antennas and/or attachments.

Lattice tower: A telecommunications tower that has open-framed supports on three (3) or four (4) sides and is constructed
without guy wires and ground anchors.

Monapole tower: A telecommunications tower constructed of a single pole, without guy wires or ground anchors.

Planning commission: The Port Wentworth Planning Commission.

Pre-existing towers and antennas: Any telecommunications tower or antenna in existence prior to the effective date of this
article. '

Telecommunications facilities: Towers used for the purpose of sending or receiving electromagnetic waves.

 Towers: A vertical structure on which is. or can be located. one (1) or more antennas for the purpose of transmitting_or

receiving telecommunications as authorized by the "FCC".

Tower farm: Multiple towers on a single site.

Zoning board of appeals: The Port ‘Wentworth Board of Appeals.
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(Ord. No. 97-8, § 11, 4-10-97)
49. Sec. 5-236. - Zoning districts

. Telecommunications facilities are permitted only within the following zoning districts:

&) : '

. Monopole towers shall be permitted as a matter of right within the Neighborhood-Business (C-1), Community-Business (C-2),
General Business (C-3), Industrial-Light (I-1) and Industrial-Heavy (1-2), Reclamation (P-D-R), Planned Unit Development

(PUD-M) and Planned Unit Development Office (PUD-O).

@ -

Guy towers, lattice towers and-tower farms shall be permitted as a matter of right only within the Industrial (I-1) and Industrial

(1-2), however, with approval of the Board of Appeals may be permitted in Residential-Agricultural (R-A), Neighborhood-

Business (C-1), Community-Business (C-2), General-Business (C-3). Reclamation (PDR), Planned Unit Development (PUD)-

M) and Planned Unit Development Office (PUD-O).

(Ord. No. 97-8, § III, 4-10-97)

56. Sec. 5237, - General réquirements. :

. The location and construction of telecommunications facilities, governed by this article shall comply with the following

requirements:

. (a)

Exemptions. The following telecommunications facilities are exempted from the requirements of this article:

. (1) .

. Telecommunications facilities located on property owned. leased. or otherwise controlled by the citv or another unit of local

sovernment. or other public use provider owned and operated for the sole purpose of municipal use in the pursuit of the general
public safetv and public welfare. ' ) i

. (@) : .

. Towers and antennas less than seventy (70) feet in height owned and operated by and for an amateur radio operator licensed by

the FCC.

. (3

. Pre-existing telecommunications facilities.

. However. such facilities shall complv with subsections (d} of this article.
. (b)

. Construction/inspections. Telecommunications facilities shall be maintained in compliance with industry standards and

applicable standards for telecommunications facilities that are published by the Electronic Industries Association, as amended
from time to time.

(©) :
Site plan review. No building permit shall be issued for anv telecommunications facilitv until a general development plan has
been submitted to and approved by the Port Wentworth Planning Commission.

(d)

Regulatory compliance. Telecommunications facilities owners shall provide documentation showing that each _
telecommunications facility is in compliance with standards and regulations of the FAA, the FCC and any other agency of the
federal government with the authority to regulate towers and antennas. Such evidence of compliance shall be submitted to the
city administrator every three (3) years. If such standards and regulations are changed, then the owner(s) of the communication
towers and antennas governed by this article shall bring such tower or antennas into compliance with such revised standards
and regulations, unless a different compliance schedule is mandated by the controlling federal agency.

(e) .

Security. Telecommunications facilities, except for alternative tower structures, shall be enclosed by decay-resistant security
fencing not less than six (6) feet in height and shall be equipped with anti-climbing device. .

M

Advertising. Except for the manufacturer's name plate and owner identification, advertising on telecommunications facilities
shall be prohibited. S

(2 : : ‘

Access. Access for maintenance vehicles shall be via collector or greater classified right-of-way or other access as approved by
the Port Wentworth Planning Commission. ’

(h) o

Mixed use development. Telecommunication towers mav be located on sites containing another principal use on the same site.
subiect to the group development provisions of section 6-5 of the citv's zoning regulations.

(@) '

Accessory structures. Accessory structures shall only be used to house equipment and other supplies in support of the tower

site. Such structures shall not be used for offices. Any equipment not used:in direct support of a tower site shall not be stored
on the site. :

0] :

Historic sites. Telecommunications facilities shall not be attached to or mounted to historically significant buildings or

(o
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structures as identified by the city.
85. (Ord. No. 97-8, § IV, 4-10-97)

| 86. Sec. 5-238. - Development standards.

87. (a)

88. Setbacks and separations. Telecommunications facilities shall comply with the following standards:

89. (1)

90. All structures and uses accessory to telecommunications towers shall comply with the setbacks as required by the zoning
district in which the tower is to be located. . ‘ . :

91. (2) . .

92. The height limitations applicable to building in the zoning districts in which telecommunications facility or alternative tower
structure is located shall not apply to such facilities and structures; provided, however, in commercial and industrial zoning
districts, monopoles shall not exceed a height of two hundred fifty (250) feet.

93. (3)

94. All communication towers. whether monopote. guy tower. or lattice tower. shall be situated on the propertv in such a manner
that the tower can not fall outside the tower site with the exception of Industrial-Heavy (I-2). Also the tower site cannot be
subdivided as long as the tower remains on the property.

95. (b) . . . :

96. Landscaping, buffers and screening. Telecommunications tower sites shall be landscaped with a buffer or plant materials such

 that the view of the base of the tower is screened from public right-of-ways, public property and residential property. (Such
telecommunications facilities shall also comply with the Soil Erosion and Sedimentation Control Ordinance.) -

97. (c) .

98. Lighting. Illumination is prohibited on telecommunications facilities, except where required by the FCC or FAA. When
illumination is required, documentation shall be provided to the city administratot identifying the type of illumination and any
available alternative illumination. ’

99. (d)

- 100. Visual impact:.

101. (1) oo

102. Telecommunications facilities shall maintain a galvanized steel finish or be painted a neutral color, unless otherwise required
by the FAA. :

103.(2) .

104, The design of buildings and related structures at tower sites shall use materials, colors, textures, screening and landscaping that
creates a level of compatibility with the natural environment and existing land use pattern. : ' o

105. (3) .

106. Antennas installed on an alternative tower structures and supporting electrical and mechanical equipment shall be of a neutral
color that is similar to, or complements the color of the alternative tower structure. :

107. (Ord. No. 97-8, § V, 4-10-97) i

| 108.  Sec.5239.- Shared use/collocation

109. New tower sites shall not be established if there is an existing technically and financially feasible suitable space available for
shared use/collection (sic) on an existing tower. '

110. (a)

111. The applicant for a permit to develop a telecommunications facility must demonstrate to the planning commission that no
existing tower or alternative tower structure can accommodate the proposed antenna. Evidence submitted to demonstrate that
no existing tower or alternative tower structure can accommodate the proposed antenna shall consist of any of the following:

112. (1)

113. No existing telecommunications facilities or alternative tower structures are located within the geographic area necessary to
meet the applicant's engineering requirements. : '

114. (2) . :

115. Existing telecommunications facilities or alternative tower structures have insufficient height and can not be modified in such a
manner that would be financially feasible to accommodate the applicant's engineering requirements.

116. (3) o ‘ :

117. Existing telecommunications facilities or alternative tower structures do not have sufficient structural integrity or strength and
can not be modified in such a manner that would be financially feasible in order to support the proposed antenna and related

_equipment. ‘

118. (4) :

119. The proposed antennas would cause interference with the antennas on the existing tower or alternative tower structure, or the
antenna on the existing tower or alternative tower structure would cause interference with the applicant's proposed antenna.

120. (5)

121. The fees, costs or contractual provisions required by the owner in order to share an existing tower or alternative tower structure
or to adopt an existing tower or alternative tower structure for sharing are unreasonable. :

122. (6) .

123. The applicant demonstrates that there are other limitations that render existing telecommunications facilities unsuitable.

EXHIBIT NO. (©
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124. (b) .
125. Upon approval to locate, permit applicants for telecommunications towers and antennas shall demonstrate their intent to permit
the shared use of such facilities with other communications apparatus which do not interfere with the primary purpose of the
- tower or antenna.
126. (Ord. No. 97-8, § VI, 4-10-97)

i 127.  Sec: 5-240. - Application procedures.

128. Application for a building permit for any telecomrunications facility shall be made to the city administrator or his designee.
Such applications shall be forwarded by the city administrator to the planning commission for site plan approval. Incomplete
applications shall not be considered. A complete application shall contain the following: ‘

129. (a)

130. Photo simulations of the style of the telecommunications towers as proposed in the application.

131. (b) : - . |

'132. A site plan or plans to scale specifying the proposed location and dimensions of tower(s) or antennas, size of accessory
buildings or uses, access, parking, fences, landscaped plans, existing and adjacent land uses, and utilities inventory indicating
the locations of all drainage, power lines and other items as required by the Port Wentworth Planning Commission.

133.(c) .

134. A report from a professional engineer documenting the following:

135. (1) ‘ .

136. Tower height and design, including technical engineering factors governing the proposed tower design. A cross-section of the
tower structure shall be included.

137.(2) : ‘

138. Total anticipated capacity of the structure, including number and types of antennas which can be accommodated.

139. (d) ,

140. Any additional engineering information which may be requested by the city administrator in order to fully evaluate and review

~ the proposed tower site and the potential impact or a proposed tower and/or antenna.
141. (Ord. No. 97-8, § VII, 4-10-97)

| 142 Sec.5-241.- Removal of antennas and towers. -

143. Any telecommunications facility found not to be in compliance with these regulations or found to constitute a danger to persons
or property shall, upon notice, initiate the necessary action to bring the facility into compliance or be removed within ninety
(90) days unless an extension is granted by the city administrator for good cause shown. Any tower or antenna that is not
operated for a continuous period of twelve (12) months shall be considered abandoned and the owner of such tower or antenna
shall remove the same within ninety (90) days of receipt of notice from the city administrator.

144, (Ord. No. 97-8, § IX, 4-10-97)
I 145 Sec.5-242.- Appeal/variances.

146. Appeals from any decision of the city administrator shall be to the Port Wentworth Zoning Board of Appeals. The Port
Wentworth Zoning Board of Appeals may approve variances from these requirements at the request of the telecommunications
facility owner.

147, (Ord No. 978, § X, 4-10-97)

You've alWays been helpful, and prompt in your action and replies- many thanks. Let's review a major flaw in what you've
been told? : i :

Please understand that previous to your Tiburon employment our attorney representing us in the MERA/Tiburon litigation
and T worked together for perhaps 100 hours in his trial prep. After Judge Dufficy ruled in our favor, Ann surprised me
outside the courtroom by introducing me to her outside counsel team with the comment that "Brian probably knows more
about this case record than anybody else?" I mention this simply to confirm that I'm not making up my fear any new antenna
pole on any MMWD site in Tiburon will henceforth make that site/plat pregnant as a pre-existing antenna site/plat under the
FCC Telecommunications Act!!!

EXHIBITNO. (o
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That's what's missing in Ann Danforth', Chief Pearce's, and any others' understanding? Ann could simply obtain the answer to
this important question of co-location rights of other wireless operators that towns and cities can't deny under the FCC
Telecommunications Act! That's why I relied on her written commitment to me and my MOA months ago, but she's
subsequently and inexplicably decided to.shirk her duty to residents and Town Council on the basis that TFD hasn't yet filed
-a CUP application? One look at our case record would remind her that Motorola, for MERA, selected the MMWD 99 Mt.
Tiburon antenna site for two reasons. First, in the case record, Viacom had previously erected and abandoned a 20 ft high
steel antenna base (the diameter of a telephone pole) and affixed a transmitter/receiver on top, hence, under the FCC
Telecommunications Act the entire 99 Mt Tiburon footprint is deemed to henceforth be a pre-existing antenna site available
to co-locators either on the existing antenna pole or ELSEWHERE ON THE MMWD PLAT ON A NEW ANTENNA
POLE!!! Motorola's second reason in the case record was that the pre-existing antenna site gave MERA 90%-+ line of sight
transmitter coverage as desired. The first reason is why some pre-existing antenna sites became so-called antenna farms
protected by the force of law underthe FCC Telecommunications Act.

My fear is that erection of TFD's teléphone pole and transmitter, with or without CUP approval by the Town, will
inadvertently establish the MMWD's 145 Sugar Loaf tank site as a pre-existing antenna site under the Telecommunications
Act!!! If so, neither TFD, the Town, or MMWD can then deny use of a new antenna or antennae elsewhere on the entire plat
(tanks are not considered antenna poles). I explained the latter differentiation to Rich Pearce. Obviously, he still doesn't get it,
but again it's Ann Danforth who appears brain dead while refusing to perform her duty to render a legal opinion as to whether
or not the erection of a TFD telephone pole antenna base on MMWD's plat at 145 Sugar Loaf would subsequently convey the
power of the FCC Telecommunications Act to cell phone and other antennae users to force Tiburon to grant CUP for co-
location not on the TFD pole but on their own new antenna poles? :

Another look at the record would also remind Ann and all others that as much as she, outside Tiburon counsel, and MERA's
counsel would have enjoyed declaring MMWD's 145 Sugar Loaf site as a pre-existing antenna site under the
Telecommunications Act because as many as seven whip antennae had been mounted atop the old MM WD redwood tank at
145 Sugar Loaf, she and her cohorts didn't pleas to Judge Dufficy because the FCC Telecommunications Act excluded tank
mounted whip antennae in its determination of what is a pre-existing antenna site! If my memory serves me correctly, of the
seven whip antennae affixed to it, the Town's record showed that only two had CUP approvals? BTW, Rich told me that
MMWD wouldn't allow him to erect his whip atop one of the two new steel tanks at 145 Sugar Loaf.

All 1 wish Ann will do before TFD's antenna is affixed to the telephone pole is to provide you, Rich, and the Town Council,

with her opinion that TFD's telephone pole antenna, similar to a tank mounted whip antenna, does not give any would-be co-
locator pre-existing antenna site rights under the Telecommunications Act! If the Telecommunications Act isn't clear, TFD's
antenna pole should not be granted CUP nor should it be allowed to exist. -

Many thanks again,

Brian

From: Peggy Curran [mailto:pcurran@ci.tiburon.ca.us]

Sent: Tuesday, May 31, 2011 4:27 PM

To: Brian Lantier ’

Cc: Barbara Wilson; Carolyn Friedman; Janice Anderson-Gram; Alan Lefkof; Lynn Fox; Libby Weisheit; Bill Coomber;
Scott Anderson; Dan Watrous; Councilmember Richard Collins; Vice Mayor, Jim Fraser; Councilmember Emmett
O'Donnell; askalicenow@usa.net; Ann Danforth; Mayor, Jeff Slavitz :

Subject: RE: 145 Sugar Loaf Fire Dept. Antenna CUP

EXHIBIT NO. (»
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Hello, Brian:

Thanks for your e-mail; my hope is it will allow us to all have the same understanding of what is proposed and in the works
regarding the TFD antenna in yourneighborhood. ' ‘

I have been looking into this and here's what I learned:

The pole for the antenna was erected this past Saturday by the Tiburon Fire District; there was no application to the Town so
we had no advance notice of the construction. The TFD has not yet placed the antenna on the pole, and we spoke with Chief
Pearce today about obtaining a conditional use permit (CUP) for that installation. Our attorney Ann Danforth will be
speaking with the TFD attorney to iron out the proper process. ' -

The TFD assures us they will not allow any other parties to use their pole for other communication devices. Chief Pearce '
said he has conveyed this to you and is willing to commit to this position in writing. I realize, however, that your concern is
whether the mere presence of a TFD pole on MMWD property enhances the opportunity for cell providers or other potential
"eo- or shared-locators" to seek out use of the site. What I have learned is that this vulnerability exists right now because
MMWD already has an antenna at the site. In the opinion of our Town Attorney, a new TFD antenna would neither create
nor exacerbate this site characteristic. Additionally, any private communication company would have to obtain the
permission of the Town (a new CUP) prior to such an act, and while I cannot prejudge the outcome of that process I believe
the opinion of the neighbors would be a very significant consideration were such a proposal to emerge.

1 also learned that the obstacle to locating the.pole on your property (a very generous offer I might add) is that the FCC .
license is highly site specific and is uniquely for the MMWD site. Using your property also appears unnecessary in light of
what I mentioned above. : :

So, in summary, we believe the TFD pole and antenna on the MMWD site will not create any adverse precedent, and the
antenna itself has negligible visual or health implications. When the TFD applies for a CUP for the antenna we will notify

the neighborhood per our normal procedures to ensure you and others have the opportunity to monitor and participate in the
process. ’ '

1 hope this is helpful. Thanks, too, for the kind words you included in your e-mail about my role as Town Manager. They
are appreciated. ' »

Best regards,

Peggy

Margaret A. (Peggy) Curran

Town Manager, Town of Tiburon : : EXHIBIT NO &
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15035 Tiburon Boulevard

Tiburon, CA 94920

415-435-7383

pecurran{@ci.tiburon.ca.us

www.ci.tiburon.ca.us <http://www.ci.tiburon.ca.us/>

From: Brian Lantier [mailto:lantierbfi@sbcglobal.net]

_Sent: Sunday, May 29, 2011 9:22 PM

To: Peggy Curran :

 Cc: 'Barbara Wilson'; 'Carolyn Friedman'; 'Janice Anderson-Gram'; 'Alan Lefkof'; 'Lynn Fox'; "‘Libby Weisheit'; Bill
Coomber'; Scott Anderson; Dan Watrous; Councilmember Richard Collins; Vice Mayor, Jim Fraser; Councilmember Emmett
. O'Donnell; askalicenow(@usa.net; Ann Danforth; Mayor, Jeff Slavitz

Subject: RE: 145 Sugar Loaf Fire Dept. Antenna CUP

Dear Peggy,

Please observe below Ann Danforth's self;explanaton' 10/18/10 email to me in reply to my 10/14/10 inquiry? Not having the
courtesy of any communication from her in the seven months since, I trusted her pursuant to her last sentence commitment
10/18/10! That was a mistake. ' '

At least 2 month ago when I was still undergoing nine months of chemotherapy and most recently an additional six weeks of
intense radiation, I was shocked by a courtesy call from Fire Chief Rich Pearce. He asked me if 1 had any problem with his
Department's planned 32 ft high antenna pole on MMWD's 145 Sugar Loaf site? Naturally, I told the Chief I didn't unless he
had heard an answer to my inquiry from Ann Danforth? He said Ann told him she wouldn't look into the antenna legal
ramifications until she received a CUP application from Rich? That was irritating because Ann's statement to Rich was

obviously contrary to her email commitment to me?

I don't have the energy to pursue another law suit to protect the 145 Sugar Loaf MMWD site from cell phone nd other would-
be co-antenna locators, but fortunately, our MOA has wisely set aside our litigation war chest left over from our
MERA/Tiburon success. 1 mention this simply because yesterday I noticed several lines/stays atop a more than 30 ft
telephone pole erected on the MM WD site sometime this past week. Needless to say, I never received the courtesy of a phone
call or CUP application notice from Ann or other Town staff apprising me of this action which clearly must have their
approval? '

Suffice it to say, this behavior is reminiscent of Ann's performance in representing the Town against its voters during our
‘homeowners' litigation with the Town and MERA before you came aboard! Please ascertain ASAP for me and my neighbors
whether or not current FCC statutes will give cell phone and other co-locators access to this site once the Fire Dept. antenna
is complete? I am not concerned about other co-locators filing for use of the Fire Dept. antenna pole. In our prior litigation,
we, the Town, and MMWD learned that Federal case law supported Motorola's selection of the 99 Mt Tiburon MM WD site.
It was grandfathered as a designated antenna site because Viacom had previously erected a 201t steel pole and emf antenna at
99 Mt Tiburon. ‘ '

Also, may I request your looking into another objectionable matter we suspect that Ann and/or Scott Anderson and his staff

EXHIBITNO._(©
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RE: 145 Sugar Loaf Fire Dept. Antenna CUP : ‘ Page 14 of 15

are believed to have created? By way of background, Chief Pearce visited me last month to look at the corner of my property
on the west side of the MM WD Sugar Loaf tank site. I offered to legally convey to the Fire Dept. an easement on a small
corner of my plat to permit a 4ft top 5 ft telephone pole for the Fire Dept.'s whip antenna. He agreed that the pole probably
wouldn't need to be more than a few ft high because the line of sight from my lot corner was ideal for his antenna use. He had
the courtesy to call me after looking into this alternative with Town staff. All he could tell me then was that it would be far
too much hassle to obtain CUP from the Town on my easement, and his superiors had lost patience in the his delay already.
Please confirm the details of why the Town staff drove Chief Pearce away from mine and his preferred alternative which
clearly would have left 145 Sugar Loaf a virgin site under the Federal statute governing pre-existing sites, and therefore
unavailable to cell phone or other antenna users? I would hate to learn that the Town staff adversely affected the Fire Chief's
and my simple solution because it was the Town staff's desire to deliver some payback to me and my neighbors in return to
the Marin Superior Court embarrassing Ann and the Town in open court during the MERA $uit?

Many thanks for your help, and all my best regards to you who my neighbors and I believe to be a superb Town Manager
compared to your predecessors,

Brian

From: Ann Danforth [maﬁ\to:ADanforth@ci.tiburon.ca.us]
Sent: Monday, October 18,2010 9:52 AM
To: brian lantier

Cc: Barbara Wilson; Carolyn Friedman; Janice Anderson-Gram; Alan Lefkof; Lynn Fox; Libby Weisheit; Bill Coomber;
Scott Anderson; Dan Watrous; Mayor, Richard Collins; Peggy Curran '
Subject: RE: 145 Sugar Loaf Fire Dept. Antenna CUP

Dear Brian:

I do recall that there was some reference to prior use of the 99 Mt. Tiburon site in the MERA EIR, however I don't remember
that history influencing the impact of federal telecommunications law on the MERA antenna proposal. Still, it's been several
years since we had those discussions, so I don't trust my memory on this. I'll have to look into it and get back to you.

B est,

Ann

Ann R. Danforth
Town Attorney, Town of Tiburon

adanforth@ci tiburon.ca.us -

(415)435-7370

e,
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From: brian lantier [mailto:lantierbfi@sbcglobal.net]
Sent: Thu 10/14/2010 8:13 PM

To: Ann Danforth ’ ]

Cc: 'Barbara Wilson'; ‘Carolyn Friedman'; 'Janice Anderson-Gram'; 'Alan Lefkof'; Lynn Fox'; 'Libby Weisheit'; 'Bill
Coomber'; Scott Anderson; Dan Watrous; Mayor, Richard Collins - .
Subject: 143 Sugar Loaf Fire Dept. Antenna CUP

Dear Ann:

Yesterday, I viewed subj. antenna mockup at the Fire House. As you may know, in doing its best to cut costs, our FD intends

~ to use a telephone pole (15 inches dia.) for the monopole base of its whip antenna. Unfortunately, while they are also doing

their best to locate it out of sight from the street, they have been told they need a telephone pole at least 24 ft high for the
whip to obtain desired line of sight coverage on the west side of the 145 Sugar Loaf MMWD plat.

You will recall that during the MERA litigation, we learned that among the reasons Motorola chose the 99 Mt Tiburon
MMWD tank site was its history of having a prior monopole antenna some 20 ft high (belonging to Viacom I believe?). If
memory serves me correctly, such prior use in itself inexplicably deemed it an antenna site under federal law for future FCC-
related antennae. You'll also recall this federal law decree didn't apply to MMWD's 145 Sugar Loaf site because (Dno
separate, free standing antennae had previously been erected there and (2) the whips erected on the old redwood water tank
(without CUPs) were of course not free standing or any other semblance of antennae covered by the federal law.

Hopefully, Mt. Tiburon residents will never again have to defend 145 Sugar Loaf from government, cell phone, or media
industry bullying to locate industrial grade antennae on this site? However, should we face another siege, we clearly don't

“want the infidels to benefit from a court construing that when the Town granted CUP for Tiburon FD's telephone pole base

and whip antennae that this site by federal law would in turn make the site available for others' co-location or separate
Jocation of FCC-related antennae on this plat! Accordingly, what is your opinion of the 145 Sugar Loaf site under federal law
should the Town grant our FD CUP for its 24 ft high telephone polée and whip antenna at this location? Thank you for your
attention to my inquiry; please "reply all" at your earliest convenience?- : ‘

Best regards,

Brian
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Connie Cashman

From: Dan Watrous ,
.Sent: Wednesday, August 24, 2011 1:22 PM

S
To:  allPC | | g“i‘ v E

. Ce: Connie Cashman il AUG 7 1 011 @
Subject: FW: Late mail
More late mail on the WCF amendment... o flﬂhgfﬁvm‘f(’n Dg‘ﬁiij

Daniel M. Watrous
Planning Manager
Town of Tiburon
(415) 435-7393

From: Carolyn Friedman [mailto:xcarolina@comcast.net]

Sent: Wednesday, August 24, 2011 1:01 PM

To: Brian Lantier

Cc: Barbara Wilson; Janice Anderson-Gram; Alan Lefkof; Lynn Fox; Libby Weisheit; Bill Coomber; Scott

. Anderson; Dan Watrous; Councilmember Richard Collins; Counciimember Emmett O'Donnell;
askalicenow@usa.net; Mayor, Jeff Slavitz; Larry Russell; makoffslaw@gmail.com; John Orvis; Irene &
Warren; Ted Kozloff, Esq.; Ed Messerly; Werner Zimmermann; Peggy Curran; Ann Danforth; Vice Mayor,
Jim Fraser : : :
Subject: Re: 145 Sugar Loaf Fire Dept. Antenna CUP

To Whom it Concerns: It appears that Ms. Ann Danforth has not done her homework
on an important matter that will have a huge impact on our town. | cannot, for the life of
me, figure out why. Certainly

the history of this matter should indicate this is no small matter to the residents of this
town. | appeal to the Planning Commission to not take action on this matter until Ms.
Danforth does her research, and informs we Tiburon citizens on the impact on our lives.’

Respectfully Submitted,
Carolyn Friedman
108 Lyford Drive
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From: Ann Uaniorth
Sent:  Wednesday, August 24, 2011 5:07 PM
To: 'Brian Lantier'; Scott Anderson '

Cc: ‘Barbara Wilson'; 'Carolyn Friedman'; 'Janice Anderson-Gram'; 'Alan Lefkof; 'Lynn Fox'; 'Libby
Weisheit'; 'Bill Coomber'; Scott Anderson; Dan Watrous; Councilmember Richard Collins;
Councilmember Emmett O'Donnell; askalicenow@usa.net; Mayor, Jeff Slavitz; Larry Russell;
makoffslaw@gmail.com; John Orvis; Irene & Warren; Ted Kozloff, Esq.; Ed Messerly; Werner
Zimmermann; Peggy Curran; Vice Mayor, Jim Fraser

- Subject: RE: 145 Sugar Loaf Fire Dept. Antenna CUP
Bri_an:

I regret that my previous answers did not satisfy you and will try again. The clearest answer that
I can give you is the following: under existing law, the presence of the proposed TPD antenna
on the existing tower would not give Motorola, Sprisit or any other commercial wireless service
provider an entitlement to install their own antenna on the tower. Put another way, any private
provider wishing to install it antenna on the tower would need both permission from the TFD and
a CUP from the Town. Nothing in the current law requires the TFD to grant that permission nor
the Town to issue the CUP.

It might be helpful if T were to clarify the meaning of a few terms. By FCC law, I presume you
mean the 1934 legislation that created the Federal Communications Commission. However, that
law does not restrict local government regulation of wireless communications facilities nor does
it address co-location of such facilities. The primary federal law at issue is the 1996
Telecommunications Act. The 1996 Act contained many provisions to facilitate the spread of
wireless communication facilities; including provisions that encourage co-location. However,
the term “existing antenna” or “existing site” is not a term used in those provisions. I believe,
but am not certain, that your co-location concerns in fact stem from Sections 251 and 259 of the
Act, which requires an “incumbent local exchange carrier” (a local exchange carrier that
provided telephone exchange service in the area on February 8, 1996) to allow co-location by
other carriers seeking to enter the market.-

You also refer to the “critical distinction” between shared locations and co-locations under the
“FCC Law.” Interestingly, the 1996 Telecommunications Act does not use the term “shared
location,” a term commonly used by local governments (including the Town of Tiburon) to refer
to sites with multiple structures that support telecommunications facilities. However, Act’s
requirements for co-location terms are broad enough to encompass shared locations.

Obvious question: Why doesn’t the TFD proposal trigger the 1996 Act’s co-location
provisions? Because those provisions, indeed most of the Act, only apply to commercial
carriers. The TFD is not a commercial carrier because it does not offer communications services
. to the public. Also, please not that none of the co-location provisions of the 1996 Act diminish
land use control by local agencies. The Town retains the right to exercise its planning and
zoning authority subject to the Act’s well-know limitations, principally: the Town cannot
unreasonably discriminate between carriers, may not regulate so as to prohibit or have the effect
of prohibiting cell phone service and may not regulate facilities based on radio frequency
omissions to the extent that those facilities” omissions comply with FCC regulations.

Best,
Ann

EXHIBIT No._e_

'Ann R. Danforth

Town Attorney, Town of Tiburon
adanforth@ci.tiburon.ca.us



